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In Domicile Case, Tax Department Takes Another “Bizarro” Position

By: Joseph Lipari and Aaron S. Gaynor

scribed a situation where the New

York State Tax Department argued a
position in two corporate cases (i.e., that
the corporations should be required to file
separate franchise tax returns rather than
combined returns) almost exactly contrary
to the position ordinarily taken by the De-
partment. Referencing the Seinfeld epi-
sode, “The Bizarro Jerry,” we explained
that the Department’s position created “a
funny sense of unease as everything you
had come to expect is different.” In a recent
personal income tax domicile case, Grant
G. Biggar, DTA No. 827817 (N.Y. Div.
Tax App., Jan. 10, 2019), the Department
again made arguments contrary to those it
normally takes.

Unsurprisingly, domicile audits and
litigation in New York overwhelmingly in-
volve individuals who were previously
domiciled in New York but claim to have
changed their domicile to Florida or some
other low tax jurisdiction. (See, for exam-
ple, the somewhat recent cases of Gregory
Blatt, DTA No. 826504 (N.Y. Div. Tax
App., Feb. 2, 2017), and Stephen C. Pat-
rick, et al., DTA Nos. 826838, 826839
(N.Y. Div. Tax App., June 15, 2017), both
discussed in this column.) In Biggar, by
contrast, the Department argued that peti-
tioner adopted New York as his domicile
in 2010. (The case also involved the peti-
tioner’s claim that he also became domi-
ciled in New Zealand in 2014.)

For the duration of his adult life up un-
til 2002, the taxpayer bounced (mainly)
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among cities in New Zealand, Sydney,
London, and New York City. From 2002
until 2010, petitioner lived in London. In
2010, petitioner accepted a position as
president of “Creditex,” his longtime em-
ployer. The position required relocation to
New York City.

Petitioner testified that he did not
view his new role as “permanent,” as his
principal responsibility was to integrate
Creditex into its new parent corporation.
Petitioner’s employment contract was for
an initial one-year term, which thereafter
automatically renewed every six months
unless otherwise terminated. Although ini-
tially in the United States under a “man-
agement transfer” visa, petitioner applied
for permanent resident status (i.e., a “green
card”), which was granted in 2012.

Shortly before he moved to New York
City, petitioner purchased an apartment in
the West Village for $2.9 million. He then
undertook a $600,000-$700,000 renova-
tion. The renovation was the subject of an
article in a New Zealand magazine, which
noted that petitioner was “particularly in-
volved” in the furnishing of the apartment.
In London, petitioner had rented, rather
than owned a home.

Petitioner left his position as president
of Creditex at the end of 2012. Petitioner
thereafter became an investor in, and advi-
sor to, assorted start-ups located around the
world. However, petitioner noted that, in
New York, he could stay connected to the
“great ecosystem ... for start-up busi-
nesses.” Although he traveled extensively,
he would generally return to New York
City between trips. In 2014, due to the ill-
ness and subsequent death of his mother,
petitioner spent a material amount of time
in New Zealand. Around the time of his

mother’s death, and, in part, to reconnect
with his estranged father, petitioner pur-
chased a home in New Zealand.

With respect to 2010, petitioner filed
Form IT-203, a nonresident and part-year
resident income tax return, along with
Form 1T-360.1, a form that indicates a tax-
payer’s change in domicile into or out of
New York City. Petitioner’s tax preparer
for 2010 did not testify and petitioner did
not give a reason why that tax preparer
could not testify. Petitioner’s current tax
preparer testified, stating that “he would
not have filed the IT-360.1 with the 2010
return.” The current tax preparer testified
that he filed petitioner’s 2012, 2013, and
2015 returns using Form 1T-201 (for full-
time residents) on the basis that petitioner
was a statutory resident, and not a domicil-
iary. Petitioner’s 2014 return was filed on
the basis of being a nonresident. The ad-
ministrative law judge (ALJ) agreed with
the Department’s position that petitioner
was in fact a New York domiciliary in
2014, as petitioner acquired New York as
his domicile in 2010, and failed to relin-
quished it.

N.Y. Tax Law 8601 generally im-
poses tax on all income of a New York
State individual resident. New York Tax
Law 8§605(b)(1) generally provides that the
definition of individual resident includes a
person (A) “who is domiciled in” New
York State (a “domiciliary”), or (B) who
“maintains a permanent place of abode” in,
and spends 183 days in a year in, New
York State (a “statutory resident”). Para-
graph (1) of 20 N.Y.C.R.R. §105.20(d)
provides that “[d]omicile, in general, is the
place which an individual intendsto be
such individual’s permanent home—the
place to which such individual intends to
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return whenever such individual may be
absent” (emphasis added). Paragraph (2)
provides that “[a] domicile once estab-
lished continues until the person in ques-
tion moves to a new location with the bona
fide intention of making such individual’s
fixed and permanent home there. No
change of domicile results from a removal
to a new location if the intention is to re-
main there only for a limited time; this rule
applies even though the individual may
have sold or disposed of such individual’s
former home” (emphasis added). Para-
graph (3) provides “a United States citizen
will not ordinarily be deemed to have
changed such citizen’s domicile by going
to a foreign country unless it is clearly
shown that such citizen intends to remain
there permanently.” This rule is a correla-
tive to a case law doctrine setting a higher
burden to show change of domicile to an-
other country. See, e.g., McKone v. State
Tax Commission of the State of New York,
111 A.D.2d 1051 (3d Dep’t 1985).

With respect to burdens of proof, par-
agraph (2) provides that “[t]he burden is
upon any person asserting a change of
domicile to show that the necessary inten-
tion existed.” The Department’s Nonresi-
dent Audit Guidelines are explicit that “the
Department bears the burden of proof to
show that an individual who was previ-
ously a non-domiciliary of New York
changed his domicile to New York,” which
must be met by a showing of “clear and
convincing” evidence.

In framing his analysis of petitioner’s
intent, the ALJ quoted extensively
from McKone v. State Tax Commission of
the State of New York, 111 A.D.2d 1051
(3d Dep’t 1985). McKone concerned an
employee of an Albany-based company.
The nature of the taxpayer’s job required
relocation from time to time, including, in
this instance, a move to Quebec. The tax-
payer severed ties with New York, includ-
ing selling his home, changing bank ac-
counts, and ceasing to vote in New York.

Several years later he returned to New
York, at which point the Department as-
serted that he had never relinquished his
New York domicile, on the theory that he
intended to return and did not intend to stay
in Quebec permanently. The Department
argued that, given taxpayer’s regular relo-
cation, he did not have the intent to stay in
Quebec, and, therefore, remained a New
York domiciliary. The McKone court clar-
ifies that, for these purposes, permanent is
meant in contrast to “temporary,” and not
necessarily to mean eternal. The court
found that it was sufficient that the tax-
payer to have an indefinite intent to stay
(that is, an intent to stay for an indetermi-
nate amount of time) for purposes of estab-
lishing a new domicile.

Determining an individual’s intent as
to where he is domiciled is inherently dif-
ficult. In cases where the taxpayer is claim-
ing an intent to change his domicile outside
New York, the taxpayer will often mention
certain steps he has taken, such as the filing
of a declaration of domicile or the chang-
ing of voter registration, driver’s license,
etc. In many cases, the Department dis-
misses the significance of such evidence.
In this “bizarro” case, however, the De-
partment is relying on the same documen-
tation it usually rejects.

Notwithstanding this evidentiary ad-
vantage, the petitioner in Biggar was still
unable to overcome the evidence against
his position. The crux of the ALJ’s deter-
mination was the filing of a Form IT-
360.1, on which petitioner declared him-
self a New York City domiciliary. The ALJ
found that the current tax preparer’s testi-
mony that the Form 1T-360.1 was filed in
error “strains credulity,” particularly be-
cause the preparer who filed the form did
not testify. This meant that, although the
filing of the form was not dispositive in
and of itself, petitioner needed to present
additional evidence “‘sufficient to counter
the evidentiary weight of his filing” of the
form. The ALJ held that petitioner failed to
do so.

Like most domicile cases, Big-
gar largely turned on the taxpayer’s testi-
mony. Specifically, the ALJ noted that
“[p]etitioner offered no testimony regard-
ing how long he planned on staying in New
York upon moving there in 2010. He de-
picted his job as president of Creditex,
which required him to be in New York
City, as temporary, but he did not say that
it was his intention at the end of that em-
ployment to leave New York City.” The
ALJ continues, “petitioner did not even
mention the possibility of leaving New
York City to return permanently to New
Zealand.” This is to say that whether or not
petitioner intended to stay in New York
forever, he intended to stay for an indefi-
nite tenure.

As the ALJ noted, even if petitioner
had the correct subjective intent (to stay
only for a limited duration), he “must
prove ... the objective manifestation of
that intent displayed through his conduct”
(internal citations omitted). The ALJ notes
that petitioner obtained a green card, even
though he viewed the Creditex job as tem-
porary. Moreover, before petitioner began
his new job, he purchased a home in New
York City, whereas, in London, he had
rented. Seemingly, the petitioner neither
owned nor rented any other homes at the
time of the purchase. The ALJ acknowl-
edged that petitioner had accumulated
greater financial resources by the time he
moved to New York City, but found that a
“major renovation is more consistent with
an intention to stay indefinitely than for a
short and finite time.” Lastly, during post-
Creditex period, petitioner would return to
New York City between trips abroad.

Even without bearing the burden of
proof, petitioner was unable to prevail.
However, if nothing else, his case is a use-
ful reminder for those looking to move into
New York on a “temporary” basis to make
sure their filings are consistent, and to
avoid press showcasing the extent of their
apartment renovations.
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