RDBERTS

€99H OLLAND

LLP

Originally published in:
136 Tax Notes 853 August 13, 2012

Tax Court Should Reect Twombly/Igbal Plausibility Pleading
By: Carlton M. Smith

The Supreme Court recently abandoned notice pleading in favor of a tighter plausibility
pleading standard. The author argues that the Tax Court, which hasits own rules, should
continue to adhere to the notice pleading standard because of the Tax Court’s much more
limited jurisdiction and its large number of pro se petitions.

I ntroduction

Under Federal Rules of Civil Procedure (FRCP) Rule 12(b)(6), adistrict court defendant may bring a
motion to dismiss a complaint for failure to state a claim on which relief can be granted. 1n 1957, in
Conley v. Gibson,* the Supreme Court reaffirmed the FRCP’'s so-called notice pleading regime by holding
that a complaint should not be dismissed for failure to state a claim under Rule 12(b)(6) “unlessit appears
beyondzdoubt that the plaintiff can prove no set of factsin support of his claim which would entitle him to
relief.”

In Bell Atlantic Corp. v. Twombly® and Ashcroft v. Igbal,* the Supreme Court abandoned Conley’ s notice
pleading regime for a stricter regime requiring that a complaint be dismissed when it does not allege facts
sufficient to make the asserted claim plausible on its face. Because district courts operate under the FRCP
(and there is no exception to those rules for tax cases), complaints in tax-related suits for the last few
years have been tested under the Twombly/Igbal plausibility standard. | experienced that in Sarmiento v.
United Sates,” atax refund case that my clinic and | recently lost as aresult of the government’sfiling a
motion under Rule 12(b)(6).

The Court of Federal Claims, which hearstax refund suits under 28 U.S.C. section 1491, hasits own Rule
12(b)6(6). The Twombly/Igbal plausibility standard has been held to apply to complaintsin that court, as
well.

Section 7453 provides that the Tax Court may establish its own rules—that is, that it is not required to
follow the FRCP. Tax Court Rule 40 provides that a defense of failure to state a claim on which relief can
be granted may be asserted either in the answer or in amotion. A long time ago, the Tax Court choseto
interpret its Rule 40 in conformity with FRCP Rule 12(b)(6) and Conley’s notice pleading regime. Since
2007, the Tax Court has continued to apply the notice pleading regime to its Rule 40 rulings without
discussing whether it should instead follow the Twombly/Igbal plausibility standard. | suspect that the
omission to discuss these Supreme Court opinions—which did not arise in the tax context—is a bit of tax
myopia by the Tax Court. | am not afan of tax myopia,’ but | can appreciate tax exceptionalism® if after
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examination the reasons for anontax rule do not make sense in the tax context. And sometimes, | am a
fan of Tax Court exceptionalism.

The Twombly/Igbal plausibility pleading regime has already caused an outpouring of law review articles,
both pro and con.? A majority of the few state supreme courts that have considered the issue have rejected
the newer standard. They long ago adopted the notice pleading regime in interpreting their own state
rules for motions to dismiss for failure to state a claim on which relief can be granted, and they see
insufficient reason in their court systems for making a similar change.*°

In this article, | examine whether, in the context of the Tax Court’s jurisdiction and the reasons that
compelled the Supreme Court to change the district court pleading rules, the Tax Court should adopt the
Twombly/Igbal plausibility pleading regime. | conclude that the Tax Court’sjurisdiction istoo limited
and its discovery landscape too restricted for there to be significant problems requiring the pleading rule
change. Further, too many taxpayers petitioning the Tax Court are pro se, often drafting petitions that
might fail under the higher standard. Without stepping into the debate over whether there is a big enough
problem in the district courts to justify the higher pleading standards under the FRCP, there does not
appear to be a problem in the Tax Court that would be solved by the Twombly/Igbal pleading standards.
Thus, the Tax Court should retain the Conley notice pleading regime.

FRCP Background

In Conley, black railroad employees who were discharged or demoted (and whose former jobs were filled
by whites) brought an action in district court against their union and the unit of their union that had been
designated their exclusive bargaining agent, seeking a declaratory judgment, injunction, and damages.
The black employees alleged that their discharge or demotion violated a collective bargaining contract
between the railroad and the union and that the union and its unit had violated the Railway Labor Act by
failing to give them the same protection given to white employees. The district court dismissed the
employees complaint on the ground that under the Railway Labor Act, the National Railroad Adjustment
Board had exclusive jurisdiction of the controversy. However, the Supreme Court found that the district
court had jurisdiction. The Court then decided a non-jurisdictional motion under FRCP Rule 12(b)(6) to
dismissfor failure to state a claim on which relief may be granted.

FRCP 8(a)(2) provides that a pleading that states a claim for relief must contain “a short and plain
statement of the claim showing that the pleader is entitled to relief.” The defendantsin Conley argued that
the complaint failed to set forth specific facts to support its general alegations of discrimination and that
dismissal was therefore proper. The Supreme Court replied:

The decisive answer to thisisthat the Federal Rules of Civil Procedure do
not require a claimant to set out in detail the facts upon which he bases his
clam. To the contrary, all the Rulesrequireis“ashort and plain
statement of the claim” that will give the defendant fair notice of what the
plaintiff’s claim is and the grounds upon which it rests. Theillustrative
forms appended to the Rules plainly demonstrate this. Such ssimplified
“notice pleading” is made possible by the libera opportunity for discovery
and the other pretrial procedures established by the Rules to disclose more
precisely the basis of both claim and defense and to define more narrowly
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the disputed facts and issues. Following the ssmple guide of Rule 8(f) that
“all pleadings shall be so construed as to do substantial justice,” we have
no doubt that petitioners complaint adequately set forth a clam and gave
the respondents fair notice of its basis. The Federal Rulesreect the
approach that pleading is a game of skill in which one misstep by counsel
may be decisive to the outcome and accept the principle that the purpose
of pleading is to facilitate a proper decision on the merits.*!

Earlier in its opinion, the Court said that a complaint should not be dismissed for failure to state aclaim
under Rule 12(b)(6) “unless it appears beyond doubt that the plaintiff can prove no set of facts in support
of his claim which would entitle him to relief.”*?

Fifty years later came Twombly. In this putative class action antitrust suit brought by phone and Internet
subscribers against the surviving regional Bell Telephone companies after the breakup of AT&T, the
plaintiffs alleged a conspiracy in violation of section 1 of the Sherman Antitrust Act, arguing that the
companies had behaved asif there were an agreement among them—that is, they exhibited some parallel
behavior. The Supreme Court granted certiorari “to address the proper standard for pleading an antitrust
conspiracy through allegations of parallel conduct.”** The Supreme Court expressed two major concerns
about antitrust actions: that antitrust discovery can be expensive* and that there is an in terrorem effect of
those suits that can lead to better settlements for the plaintiffs than merited.'® The Court stated:

While a complaint attacked by a Rule 12(b)(6) motion to dismiss does not
need detailed factual allegations, a plaintiff’s obligation to provide the
“grounds’ of his*“entitlefment] to relief” requires more than labels and
conclusions, and aformulaic recitation of the elements of a cause of action
will not do. Factual allegations must be enough to raise aright to relief
above the speculative level on the assumption that al the allegations in the
complaint are true (even if doubtful in fact).

In applying these general standardsto a section 1 claim, we hold that
stating such a claim requires a complaint with enough factual matter
(taken as true) to suggest that an agreement was made. Asking for
plausible grounds to infer an agreement does not impose a probability
requirement at the pleading stage; it simply calls for enough fact to raise a
reasonabl e expectation that discovery will revea evidence of illegal
agreement.®

The Court went on to make some observations on Conley:

Plaintiffs do not, of course, dispute the requirement of plausibility and the
need for something more than merely parallel behavior explained in
Theatre Enterprises, Monsanto, and Matsushita, and their main argument
against the plausibility standard at the pleading stageisits ostensible
conflict with an early statement of ours construing Rule 8. Justice Black’s
opinion for the Court in Conley v. Gibson spoke not only of the need for
fair notice of the grounds for entitlement to relief but of “the accepted rule
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that a complaint should not be dismissed for failure to state a claim unless
it appears beyond doubt that the plaintiff can prove no set of factsin
support of his claim which would entitle him to relief.” 355 U.S. at 45-46.
This*“no set of facts’ language can be read in isolation as saying that any
statement revealing the theory of the claim will suffice unlessits factual
impossibility may be shown from the face of the pleadings; and the Court
of Appeals appears to have read Conley in some such way when
formulating its understanding of the proper pleading standard.

On such afocused and literal reading of Conley’s “no set of facts,” a
wholly conclusory statement of claim would survive amotion to dismiss
whenever the pleadings | eft open the possibility that a plaintiff might later
establish some “set of [undisclosed] facts’ to support recovery. So here,
the Court of Appeals specifically found the prospect of unearthing direct
evidence of conspiracy sufficient to preclude dismissal, even though the
complaint does not set forth asingle fact in a context that suggests an
agreement. It seemsfair to say that this approach to pleading would dis-
pense with any showing of a“reasonably founded hope’ that a plaintiff
would be able to make a case; Mr. Micawber’s optimism would be
enough.

Conley’s “no set of facts’ language has been questioned, criticized, and
explained away long enough. To befair to the Conley Court, the passage
should be understood in light of the opinion’s preceding summary of the
complaint’s concrete allegations, which the Court quite reasonably
understood as amply stating a claim for relief. But the passage so often
guoted fails to mention this understanding on the part of the Court, and
after puzzling the profession for 50 years, this famous observation has
earned its retirement.*’

Igbal involved a complaint brought in district court by a Muslim Pakistani-American who had been
arrested and incarcerated in New Y ork after September 11, 2001, and subjected to what he alleged was
harsh treatment in violation of his First and Fifth Amendment rights. In addition to 51 others, his
complaint named the former attorney general and director of the FBI, alleging that “each knew of,
condoned, and willfully and maliciously agreed to subject” him to harsh conditions of confinement “as a
matter of policy, solely on account of [his] religion, race, and/or national origin and for no legitimate
penological interest.”*® The suit was one brought on account of constitutional violation under Bivens v.
Six Unknown Federal Narcotics Agents,™ which allows a nonstatutory suit for those types of violations
against federal actorsin limited circumstances. The attorney general and FBI director claimed qualified
immunity and moved to dismiss the complaint for failure to state sufficient allegations to show their
involvement in clearly established unconstitutional conduct.

The Court ultimately held that the complaint failed to plead sufficient facts to state a claim for purposeful
and unlawful discrimination against the officials. It remanded the case to the court of appealsto decidein
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the first instance whether to remand to the district court so that Igbal could seek leave to amend his
deficient complaint. In concluding that some allegations in the complaint amounted to “nothing more
than a‘formulaic recitation of the elements’ of a constitutional discrimination claim”® and were
“conclusory and not entitled to be assumed true,”** the Supreme Court clarified that Twombly's
plausibility pleading standard was not merely an antitrust pleading standard: “ Our decision in Twombly
expounded the pleading standard for ‘al civil actions,” and it applies to antitrust and discrimination suits
alike.”# To Igbal’s argument that the appellate court could limit or “cabin” discovery to the other
defendantsinitially, the Supreme Court stated:

We decline respondent’ s invitation to relax the pleading requirements on
the ground that the Court of Appeals promises petitioners minimally
intrusive discovery. That promise provides especialy cold comfort in this
pleading context, where we are impelled to give rea content to the
concept of qualified immunity for high-level officials who must be neither
deterred nor detracted from the vigorous performance of their duties.
Because respondent’s complaint is deficient under Rule 8, he is not
entitled to discovery, cabined or otherwise.”

Tax Court Rulesand Practices

The Tax Court does not have arule mirroring FRCP Rule 8' s requirement of a*“short and plain statement
of the claim.” However, the Tax Court’s Rule 31 provides:

(@ Purpose: The purpose of the pleadingsisto give the parties and the
Court fair notice of the mattersin controversy and the basis for their
respective positions.

(b) Pleading To Be Concise and Direct: Each averment of a pleading
shall be simple, concise, and direct. No technical forms of pleading are
required.

For Tax Court deficiency actions (the most common type of proceeding), Rule 34(b) provides that the
petition shall contain “clear and concise assignments of each and every error which the petitioner aleges
to have been committed by the Commissioner in the determination of the deficiency” and “clear and
concise lettered statements of the facts on which petitioner bases the assignments of error.”

Tax Court Rule 40 provides that a defense for failing to state a claim on which relief can be granted may
be asserted in either the answer or in amotion. It is odd that the Tax Court adopted that language from
the FRCP, because its rules nowhere require the pleader to state a claim on which relief can be granted.
While the petitioner in the Tax Court istold to provide a clear and concise assignment of every error
committed by the IRS, that is not really the same thing as a complete, self-contained claim. Perhaps
because of that dlight but significant semantic difference, when the IRS moves to dismiss a petition for
failure to state a claim on which relief can be granted, the Tax Court’ s practice is to issue an order
directing the petitioner either to file an amended pleading complying with the language of Rule 34(b) or
file awritten response to the motion.?*
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Nevertheless, the Tax Court long ago chose to interpret its Rule 40 in conformity with FRCP Rule
12(b)(6) and Conley’ s notice pleading regime. Conley has been cited by the Tax Court in about 50
memorandum opinions when either applying its Rule 40 or addressing other pleading issues.”

Since 2007, the Tax Court has continued to apply the notice pleading regime to its Rule 40. The most
recent published Tax Court opinion citing Conley isits 2003 memorandum opinion in Carskadon v.
Commissioner.?®

Since 2003, the Tax Court, while not directly citing Conley, has occasionally cited other cases that do cite
Conley and rely on the same notice pleading standard. The Tax Court addresses most motions for failure
to state a claim on which relief can be granted in unpublished, non-precedential orders. Since June 17,
2011, the Tax Court has put those orders on its website and made them searchable. My research shows
that of the more than 200 orders on motions to dismiss for failure to state a claim issued since then, none
has cited Conley; indeed, most do not even indicate what standard is being applied. However, some
orders cite other cases indicating the standard, including one issued by Chief Specia Tria Judge Peter
Panuthos in Baker v. Commissioner, No. 10394-11 (Sept. 15, 2011). Panuthos granted an IRS motion to
dismiss for failure to state aclaim, citing in part a Ninth Circuit case, Hicks v. Small.?” Hicks v. Small
itself cited another Ninth Circuit case, Love v. United Sates,? which quoted from Conley’s notice
pleading standard.

The Tax Court is often quite generous to taxpayers in denying motions to dismiss under the notice
pleading standard. For example, last year, Special Tria Judge Lewis R. Carluzzo refused to dismiss atax
protester’ s petition despite pages of objectionable rhetoric because the taxpayer did attach the list of
adjustments to income from the notice of deficiency and claimed that he did “not owe this money.” That
was found sufficient to defeat the IRS s motion, “even if by the slightest margin.”?® However, Carluzzo
ordered the taxpayer to file an amended petition complying with Rule 34(b), warning that this was his last
chance to do s0.%

Asthe director of alow-income taxpayer clinic, | am often called into pending Tax Court cases that have
been filed by pro se taxpayers. The pro se petitions | see do not contain tax protester rhetoric, but are
often not more detailed than the one faced by Carluzzo. Even if the complaints are filed on Form 2 (the
Tax Court’s ssimplified petition form), pro se petitions often say little more than “1 don’t owe this and
can't pay this.” Yet, that lack of detail does not trigger an order from the court to amend the petition to
comply with the Rule 34(b) pleading rules and does not cause the IRS s lawyers to move to dismiss under
Rule 40. | can’t proveit, but | suspect that Rule 40 motions are usually brought against tax protesters.
And | suspect that the Tax Court and the IRS lawyers assume that if a non-tax-protester pro se petition is
submitted using a Form 2 and has attached to it the notice of deficiency (or other jurisdiction-triggering
notice), the petitioner is contesting al adjustments despite not being precise on the issues or factsin
dispute.

Asfar as| can tell, no published Tax Court opinion and only one order searchable on the Tax Court’s
website has ever cited or discussed Twombly or Igbal.*! That is an unfortunate omission by the court.
Because the Tax Court issues about 200 orders a year in response to motions to dismiss for failure to state
aclaim on which relief can be granted, it is overdue to discuss whether the Twombly/Igbal plausibility
pleading standard applicable to FRCP Rule 12(b)(6) motions has superseded its Rule 40 application of the
Conley notice pleading regime. Thisis particularly troublesome because motions are made in less than 1
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percent of Tax Court dockets® and because most of those motions probably are directed at petitions filed
by pro se petitioners. Those petitioners are unlikely to know that there are two alternate pleading
standards that might be applicable and they usually are not informed by the court about what standard it is
applying to their petitions. Reviewing appellate courts also should discuss which pleading regime the Tax
Court applied when it granted the motion, even if atax protester filed the petition.

K eeping Conley Notice Pleadings

The Tax Court should retain the Conley notice pleading regime when deciding motions to dismiss for
failure to state a claim on which relief may be granted under its Rule 40.

First, it ishard to figure out how to apply the plausibility pleading standard to a Tax Court petition.
Would the standard require the dismissal of a petition that did not get beyond boilerplate language in
identifying errors committed by the IRS? Would a petition have to state legal theories, something the
rules do not appear to require? On the fact side, would the standard require the dismissal of, say, an
innocent spouse petition seeking equitable relief under section 6015(f) if the taxpayer did not allege facts
going to each of the numerous factors normally considered by the IRS and the courts in making the
determination?®

Second, district courts governed by the FRCP are courts of genera jurisdiction and handle al kinds of
cases. Many suits have the potential to be discovery nightmares or ones brought merely to trigger
nuisance settlements (that is, where defendants pay out money ssimply to get rid of cases). Evenif one
believes that those suits need to be reined in as early as the complaint stage (a notion about which | am
conflicted), those concerns do not extend to the Tax Court, which has very limited jurisdiction.®

The IRS isthe only defendant in Tax Court cases. Those cases are on avery limited number of subjects:
primarily (a) the amount of tax, penalties, or interest that should be assessed (see section 6213(a)
(deficiency jurisdiction); section 6404(h) (interest abatement jurisdiction); and (b) tax collection issues
(see section 6015(e) (innocent spouse jurisdiction); section 6330(d)(1) (collection due process appeals
jurisdiction)).

Probably 99 percent of the Tax Court cases are brought in response to IRS-issued notices,® so the IRS
can control its Tax Court caseload and prevent itself from being overwhelmed. Indeed, it is hardly an
original observation that a Tax Court petitioner is more like a defendant in alawsuit (asif responding to
the IRS s complaint—that is, an IRS notice) than like the plaintiff that the Supreme Court was concerned
might generate a doubtful suit in Twombly and Igbal.

Next, the kinds of discovery concernsin Twombly and Igbal do not exist in the Tax Court. Under FRCP
Rule 26(a), parties to adistrict court suit first engage in non-court-supervised disclosure, which can be
expensive when there are many potentialy relevant documents. The parties then proceed to what can be
rather extensive discovery under FRCP Rule 26(b). By contrast, the Tax Court rules do not provide for
formal disclosure, and before any formal discovery may be had, Tax Court Rule 70(a)(1) states that “the
Court expects the parties to attempt to attain the objectives of discovery through informal consultation or
communication.” That led to the use of Branerton *®letters and conferences in Tax Court cases before
formal discovery may be pursued.

www.robertsandholland.com 7



Discovery by deposition in district court cases—often an expensive process—has been tightened over the
years. For example, under FRCP Rule 30(a)(2)(A), aplaintiff may, without leave of the court, orally
depose no more than 10 nonparties when neither the defendant nor the deponent wishes the deposition to
take place. Yet, in Twombly, the Supreme Court chided the dissent, saying, “It isno answer to say that a
claim just shy of a plausible entitlement to relief can, if groundless, be weeded out early in the discovery
process through ‘ careful case management,” given the common lament that the success of judicial
supervision in checking discovery abuse has been on the modest side.”*’

By contrast, under Tax Court Rule 74(b)(3), even if both parties agree to a deposition, a nonparty cannot
be deposed without his consent without the party seeking the deposition first moving for an order that the
proposed deponent attend. Further, aTax Court judge’s order is required under Rule 74(c) to take the
deposition of an objecting nonparty in the absence of the parties’ agreement, which the Tax Court rule
calls “an extraordinary method of discovery.” Unlike the district courts, the Tax Court is well-known for
successfully policing excessive discovery requests.

Further, formal discovery in the Tax Court is usually sought only by the IRS, and only in large-dollar
cases or rare cases involving recal citrant taxpayers refusing to cooperate with Branerton requests. In
nearly al cases,® it is the taxpayer, not the IRS, who has all the information and documents that may be
relevant to the case. And when the taxpayer does not, chief counsel attorneys are usualy willing to
comply voluntarily with taxpayer requests for reasonably pertinent, non-privileged information and
documents. Of nearly 300 Tax Court dockets in which | have been counsel of record over the past 30
years, | don’t think | used formal discovery procedures against the IRS more than 10 times.

Another concern the Supreme Court had in Twombly and Igbal was that plaintiffs would file complaints
with boilerplate language (that is, ones stating legal conclusions, but giving few facts) in cases with little
merit, and defendants would simply overpay to quickly settle the cases before expensive discovery
commenced—that is, agree to nuisance settlements not reflective of the cases merits. By contrast, in
most Tax Court cases, the petitioner is not seeking money from the government; rather, thereverse is
usualy true.

The Tax Court does not have general refund suit jurisdiction. Under its deficiency jurisdiction, it may
determine an overpayment only if the taxpayer petitioned it in response to a notice of deficiency for the
same year.* And even when the Tax Court can find an overpayment (such asin a deficiency case or in an
innocent spouse case under section 6015(€)), thereisalimit on the overpayment based on the amount of
money that the taxpayer actually paid to the IRS and a deemed-paid amount from a refundable credit
(such as the earned income tax credit under section 32). Thus, the government will not be subjected to
multimillion-dollar claimsin the Tax Court unlessit is being asked to return money ataxpayer previously
paid toit, which is not remotely the situation in an antitrust or Bivens suit.

Finally, with approximately 1,600 chief counsel attorneys,*° the IRS simply does not engage in nuisance
Settlements.

Even if none of the above can differentiate district court and Tax Court cases, there is one overriding
reason why the Tax Court should retain the notice pleading standard: Almost 80 percent of the petitions
filed in the Tax Court arefiled pro se. Although neither the Tax Court nor the IRS publishes related
figures, statistics are sometimes handed out at American Bar Association Section of Taxation meetings.
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At the September 2010 meeting in Toronto, chief counsel presented tables showing that, excluding the
few declaratory judgment petitions, in the fiscal year ending September 30, 2009, of 30,680 total Tax
Court petitions, 23,837 were filed pro se (77.7 percent). Further, casesinvolving $ 50,000 or less*
accounted for 84.5 percent of the Tax Court’s docket that year. It isunlikely that those small-dollar cases
would be the source of expensive discovery against the IRS. However, a heightened pleading standard
could give rise to thousands of pro se taxpayers being denied the ability to challenge an incorrect
proposed tax assessment. If they were dismissed from the Tax Court under its Rule 40 for failure to state
aplausible claim on which relief could be granted, that would be a decision on the merits against them*
and treated asresjudicatafor all future court proceedings. That would be a disaster.

Conclusion

Whatever the merits of the Twombly/Igbal plausibility pleading standard in the district courts (on which |
take no position here), there is no good reason for the Tax Court to adopt that standard for its own
proceedings. Indeed, given the Tax Court’s limited jurisdiction, the absence of discovery abuses therein,
and the huge numbers of pro se Tax Court petitions that would potentially fail the plausibility standard—
even if the Tax Court gave pro se taxpayers a chance to fix their pleadings—there are substantial reasons
for the Tax Court to retain the Conley notice pleading standard for evaluating whether a petition failsto
state a claim on which relief could be granted. The Tax Court is overdue to clarify what pleading
standard it is applying when the IRS makes those motions to dismiss, and | would urge it to clarify that
notice pleadings are sufficient.
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(like the Appeals case activity report) the taxpayer has not seen. Yet | have never informally requested the entire
administrative record in a CDP case and been refused by the IRS chief counsel attorney.

Section 6512(b).

IRS Data Book, Table 30 (2011).

That is, those considered small tax cases ($ 50,000 or less per tax year) under the informal procedures of section 7463, and
similar cases involving $ 50,000 or lessin which the petitioners did not elect section 7463 procedures.

Section 7459(d) provides:. “If a petition for a redetermination of a deficiency has been filed by the taxpayer, a decision of
the Tax Court dismissing the proceeding shall be considered as its decision that the deficiency is the amount determined by
the Secretary.”
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